BEFORE THE SURFACE TRANSPORTATION BOARD

Yakima Interurban Lines Association, )

-- Abandonment Exemption — in ) AB 600 (sub-no 1-X} Oty S TERED
-- Yakima County, WA )  Eraiceadingg
MAR - 5 2007

. . B Fary o
Declaration of Beb Kershaw in Opposition to Motion to Extend  "#biic Rocory

1. T am a shareholder in Kershaw Sunnyside Ranches, Inc. (Kershaw Sunnyside
Ranches). I am also chairman of the board of directors of Kershaw Sunnyside Ranches. I
make this declaration based on knowledge of facts to which I am competent to testify and
would testify at trial. It is one of maﬂy companies in which I am a shareholder and am
actively involved in management. The other companies include Kershaw Fruit and Cold
Storage, Inc., (Kershaw Fruit) Domex, Inc. and others. 1 will refer to tHem all as the
“Kershaw Companies”.

2. The rail line at issue in the proceeding dissects Kershaw Sunnyside Ranches’ and
Kershaw Fruit’s property. (A copy of a map showing the location of the line is attached as
exhibit 1). Kershaw Sunnyside Ranches is a vertically integrated fruit company. 3. The
Kershaw Companies had approximately $300,000,000 in sales for the 2006 calendar year.
We operate an office, friit packing facility, and orchards from 151 Low Roead, Gleed,
Washington. The offices in exhibit 1 are the offices out of which the Kershaw Companies
operate. They are located just to the east, or right in the picture, from the parking lot.

4. The Kershaw Companies have plans for immediate expansion in the area of the rail
line, to the east of our existing facility. The map in exhibit 1 shows expansion for a
distribution center and loading area to service it. If we expand, we will locate a distribution
center on the east side of the rail line. The expansion will require us to cross the rail line
with forklifts hauling bins of fruit, such as apples, on a regular basis.

5. We have tried to work with Yakima County to resolve issues of the location of the
existing rail line, but have reached an impasse recently because Yakima County’s lawyer

wants us to dismiss our claims for damages in an unrelated lawsuit in Yakima County



Superior Court for Damages against Yakima Interurban Lines Association (YILA) before it
will agree to move the location of the rail line at issue in this proceeding. (A copy of my
lawyer’s letter to Yakima County’s lawyer is attached as exhibit 2. A copy of Yakima
County’s lawyer’s letier to my lawyer, is attached as exhibit 3). [t appears to me that YILA
is trying to use this rail banking petition to indefinitely delay in an attempt to try to gain an
advantage in the Yakima County proceeding. |

6. We employ approximately 250 people working at our Low Road facility. Our
expansion will add 6 shipping bays and a new distribution center to our facility at Low Road.
We would expect that it would add a substantial number of working wage jobs to our payroll
and add needed commercial construction to the Yakima Valley. The Yakima Valley needs
the type of working wage jobs we will offer. The Kershaw companies would like to have a
trial also; however, a trail in the location of the current rail line would be dangerous because
of the chemicals we spray in or around the area and because of trucking traffic.

7. The deed under which YIL.A owns the property was a private deed given by my
grandfather to one of YILA’s predecessors. It requires the ‘railroad at its own cost and
expense to provide “four suitable and convenient crossings.” (A copy of the deed is attached
as exhibit 4). YILA is bankrupt and is not providing the crossings. The STB decision on

| November 19, 2004, indicated that the STB recognized that we had legitimate concerns
related to YILA’s management of the property. It stated that we had to incur expense to
spray herbicides in the right-of-way to control the growth of weeds and unwanted vegetation.
If the STB grants another continuance for YILA to negotiate, we will again be forced to pay
the expenses to maintain the right-of-way that YIL A has not maintained since before 2000.
We will also not have adequate crossings in order to allow us to fraverse the property with
our forklifts and other equipment that we will use to transport from our packing facilities on
the west side of the line to our distribution center on the east side of the line. This will cause
an additional financial burden fo us.

8. Because this rail banking proceeding has been contiming for such a long time it
has continued to delay our ability to expand. As aresult, we are not able to continue to grow

and increase our revenue and profitability.
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8. 1do not want the STB 1o extend the time for ?‘lLA snd the ofher governmental
entities to continue to iry to rail bank. 1 understand that YILA does not have a current plan
to pay any of the approximately $750,000 in judgment liens that have existed on the track
since at least 2001, YILA continues to be inselvent and continues to claim that it will rail
bank, but this delay is costing my companics and me. it is also costing the people of Yakima
Courity.

T hereby certify under the penalty of perjury of the laws of the United States of
America that the foregoing is true and correct,
Signed this __ ~  day of March, mﬂ’?at Kelghum Idaho / f




CERTIFICATE OF SERVICE

By my signature below, I certify service on March D , 2007, by U.S. Mail, postage
pre-paid first class, a copy of the foregoing upon the following counsel of record:

Charles Montange
Attorney at Law

426 NW 162nd Street
Seattle, WA 98177

Erik G. Light

Office of the General Counsel
Surface Transportation Board
395 E Street, SW, Suits 1260

Washington, DC 20423-0001

Paul Edmondson, Esq. (YILA)
313 North Third Street
Yakima, WA 98901

Raymond L. Paolella

City Attorney

City of Yakima

200 South Third St.
Yakima, WA 98901-2830

Lawrence E. Martin, Esq.
Halverson & Applegate, P.S.
1433 Lakeside Court, Suite 100
Yakima, WA 98907-2715

Terry Austin, Esq.

Chief Civil Deputy Pros. Atty.
Yakima County Courthouse

128 North 2nd Street, Room 211
Yakima, WA 98901

‘LQ@/p;s‘cJ" (: J}‘\a& Y/

Deborah A, Girard
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February 1, 2007 *

Charles H. Montange
426 NW 162nd St.
Seattle, WA 98177

Re:

Kershaw Sunnyside Ranches v. YILA

Dear Charles:

Mons G. Shore
George F. Velikanje
Atan D. Camphall
James C. Carmody
Carter L. Field

J. Jay Carroll

Mark E. Fickes
Brendan V. Monahan
Kevan T. Monioya
Travis W. Misekit
Baron K. Jones
James S Eliiott

Chad L. Haffiek

Sarah L. Wixsan
Kalie B. Wyckoff

John 8. Moore*
*0f Counzel

As we discussed during our telephone conversation on January 29, 2007, Kershaw Sunnyside
Ranches will not waive or release its right to damages against Yakima Interurban lines
Association (YILA) related to claims in the Kershaw Sunnyside Ranches v. Yakima Interurban
Lines Association, Level 3 litigation. I do not understand your instance on linking waiver of
¢laims in that litigation in which you are not counsel of record with the issue of the railbanking.

Your request that Kershaw Sunnyside Ranches hold the County or others harmless in the event

of installation of a rail line is unreasonable.

1 have specifically stated to other county

representatives that Kershaw Sunnyside Ranches would not agree to this, The county people
with whom I spoke did not seem to have an objection to this position earlier.

You claim that you are working for Yakima County, The City of Yakima, City of Naches and
YILA. Your insistence of a waiver of claims against YILA to the detriment of the creation of a
trail appears to put you in a conflict of interest situation in which advancing YILA’s position

cauges a potential detriment to the County and cities.

It is regrettable that at this point the

citizens of Yakima County will not get the benefit of a trail or a voluntary contribution by
Kershaw Sunnyside Ranches to make it happen.

Very truly yours,

VELIKANJE, MOORE & SHORE, P.S.
Yo
Kevan T. Montoya

KTM.:dg oLt
Bob Kershaw L {hgn S04 ¢

4 44

e

. g

Don Skone. Greenway
Al Brown, Greenway

405 East Lincoln Avenue PO, Box 22550 Yakima, WA O9R807 (500) 248.6030 fax {509) 4536880 www vmslaw.com
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CHARLES H. MONTANGE
ATTORNEY AT LAW
426 NW 162ND STREET
SEATTLE. WASHINGTON $B177

1208 546- 1936
FAX: {206 546.3730

5 February 2007

Kevan T. Montoya
Velikanje, Moore & Shore
Box 225%0

Yakima, WA 98907

Re: Your letter of 1 Feb.
KSF v, STB, etc.

Dear Mr. Montoya:

This is a response to your letter to me dated February 1.
That letter seems to be based on some migperceptions, and in the
hope of clarifying your thinking and hopefully moving all this
forward, I will try to be very clear on some issues vou raise.

1. Response to your firgt paragraph. When I agreed on
behalf of my clients to a stay pending mediation in your Ninth
Circuit case, that was conditiconed on Kershaw Sunnyside Farms
(KSF) not taking actions that drive up the litigation costs of
my clients anywhere. Since that time, KSF filed a motion at STB
againgt YILA and the County (to which I had to respond, and as a
result of which I almost terminated the stay), and now I learn
that KSF is pursuing a trial in state court against YILA. It
makes little eince for either County or YILA to reliave
pressure on K8F in the Ninth Circuit while KSF seeks advantages
elsewhere, Also, from what I have been told and from what I
have read, the state proceeding damage claim against YILA is
tiny, KSF has been offered the full amount claimed (even though
the claim is misplaced), and KSF has refused the settlemant
without reason. Moreover, it appears that KSF may be trying to
get a judgment or determination in state court that the line is
abandoned. In either event, why should my clients stay a case
in the Ninth Circuit in which abandonment was not authorized and
which you will likely lose, while you actively pursue a case
that appears predicated on an abandonment that has never
occurred which you insist upon pursuing despite being offered a
reasonable settlement? To me, a truce is a truce, not a license

to see what you can get from one forum on an issue you lost in
another. :

2. Response to your second paragraph. The County pecple
told me they expected to ke held harmless by somecne for
increaged costs to accommedate KSF. If not K8F, then who is

going to do this? KSF is the party advantaged, and when we went
into mediation, I understood KSF agreed to bear the costs of

1
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releocation; the only question was identification (if possible)
of a reasonable alternative location.

3. Response to your third paragraph. Thig paragraph
charges me with conflict of interest. It is predicated on your
assumptions that (a) the people of Yakima County will somehow
lose the trail because I called off the Ninth Circuit
'"mediation” (which amounted only to a stay in briefing while KSF
was supposed to present an alternative route to the County), or
(b} the County would lose a "contribution" from KSF. But you
have satated no credible grounds in any Jjudicial or
administrative proceeding or elsewhere that would deny the
pecple of Yakima County the benefit of a trail, ncr have you
revealed to wme (either directly or indirectly through the
County) any "voluntary contribution" that KSF is prepared to
make to assist in making a trail. To the contrary, the County
tellis me in effect that KSF so far simply wants {or at least
prefers) the railroad (and any trail) off as much KSF property
as possible at someone else's expense., But to relocate off KS8F
property will impose increased financial burdens for rail and
trail construction {(and overhead), risks relating to section 106
and risks relating to wetlands. 1Indeed, it is not clear that
the re-route is economically and environmentally feasible, and
it would likely reguire an STB proceeding in the circumstances
to sanction 1t, in order to avoid risk of loss of the whole
corridor. What KSF proposes thus does not amount to a voluntary
contribution by KSF of anything of value; instead, it sounds
like KSF is offering to create a lot of costs and possibly fatal
risks for the County. It leaves the County and YILA worse off.
This is not a contribution by XSF to the trail; it is a demand
for contributions to KSF,

I have been told that maybe the local greenway supporters
would pay money to defray the costs of buying land for KSF's
proposed relocation of the rail corridor. But this still does
not assure that risks to the trail due to relocation are removed
cr even minimized. The relocation may run into envirenmental or
regulatory roadblocks. In any event, a voluntary contribution
by the "greenway" as discussed above to facilitate relocation to
convenience KSF would be a contribution to KSF, not the trail.
While I have not discussed the matter to my knowledge with any
"greenway" represgentative, that would appear to be a diversion
of resources that could otherwise help the County establish a
rail with trail or trail. In short, KSF has not identified
any positive contribution which it has made or would make "for
the trail," much less for continued rail operations (which KSF
seems to "write off® entirely). KSF has only proposed benefits
for itself at the expense of others, including the trail.

Since nothing I have done risks either the trail or
anything qualifying as a KS8F contribution, there obviously is no
conflict of interest. In any event, it is not a conflict of

2



interest on my part to take into account KSF's misguided efforts
either to break up the corridor in state court or to obtain
judgments in state court which might be secured against corridor
assets, and which the County then must resolve when and if it
becomes successor to YILA. It would be dereliction of duty, not
conflict of interest, to allow KSF to so compartmentalize its
targets in the circumstances.

By the way, the fact that you must brief the Ninth Circuit
case does not mean that negotiations are at an end. It just
means that you have to brief the Ninth Circuit case. We believe
KSF's position in that litigation to be frivolous, and actually
suggest that you wvoluntarily dismiss the petition for review.
That would seem to accomplish your end of aveiding litigation
expense. As to location of facilities, 1f KSF has any proposals
that actually would move the County and YILA into a better
position than they are now, I am certain that my clients would
be very interegted in hearing about them. The real problem is
that all KSF proposals to date, as well as KSF actions befecre
STH or in court to date, have suggested that KSF either has no
intent to move the County or YILA into a befter positicn, ox
doeg not care what happens to the County or YILA in respect to
the corridor so long as the corridor is somewhere else, That
certalnly is the kind of adversarial view which lawyers often
take, But it is not something consistent with mediation ox
settlement. Mediation and settlement suggest compromise, and
compromise in litigation is based on reasonable evaluations of
the strength and weakness of each side's legal position.

Finally, thig letter is provided either as part, or the
conclusion, of settlement discussions, depending on whether you
wish to continue. Nothing herein should be deemed to admit the
merite of any claim made by KSF, or the concession of any fact
to the detriment of YILA, Yakima (City or County), or Naches.
This letter is not for use in any litigation.

Very‘truly,
. 7,‘" “ —»}/
éﬁ"fles H. Mo ange

cc. Terry Austin, Esg. (County) (w/encl.)
Ray Paocella, Esg. (City) {(w/encl.)
Paul Edmondsgon, Esg. (YILA) (w/encl.)

1 of course, as the letter indicates, I do not see any
lawful basis to oppose the corridor in its present location, for
either rall or trail purposes.
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